




CASE OF MUSIAŁ v. POLAND

(Application no. 24557/94)

JUDGMENT

STRASBOURG

25 March 1999

In the case of Musiał v. Poland,
The European Court of Human Rights, sitting, in accordance with Article 27 of the Convention for the Protection of Human Rights and Fundamental Freedoms (“the Convention”), as amended by Protocol No. 11
, and the relevant provisions of the Rules of Court2, as a Grand Chamber composed of the following judges:


Mr
L. Wildhaber, President,

Mrs
E. Palm,

Sir
Nicolas Bratza,

Mr
M. Pellonpää,

Mr
B. Conforti,

Mr
A. Pastor Ridruejo,

Mr
G. Bonello,

Mr
J. Makarczyk,

Mr
P. Kūris,

Mrs
F. Tulkens,

Mrs
V. Strážnická,

Mr
M. Fischbach,

Mr
V. Butkevych,

Mr
J. Casadevall,

Mrs
H.S. Greve,

Mr
R. Maruste,

Mrs
S. Botoucharova,
and also of Mr M. de Salvia, Registrar,

Having deliberated in private on 16 December 1998 and 25 February 1999,

Delivers the following judgment, which was adopted on the last-mentioned date:

PROCEDURE

1.  The case was referred to the Court, as established under former Article 19 of the Convention3, by the Polish Government (“the Government”) on 17 August 1998 and by a Polish national, Mr Zbigniew Musiał (“the applicant”), on 7 August 1998, within the three-month period laid down by former Articles 32 § 1 and 47 of the Convention. It originated in an application (no. 24557/94) against the Republic of Poland lodged by Mr Musiał with the European Commission of Human Rights (“the Commission”) under former Article 25 on 10 January 1994.

The Government’s application referred to former Articles 44 and 48, and that of the applicant to former Article 48, as amended by Protocol No. 91, which Poland had ratified. The object of the applications was to obtain a decision as to whether the facts of the case disclosed a breach by the respondent State of its obligations under Article 5 § 4 of the Convention.

2.  On 7 October 1998 Mr R. Bernhardt, the President of the Court at the time, declined the applicant’s request for leave to present his own case before the Court. The applicant designated the lawyer who would represent him (Rule 31 of former Rules of Court B2). The lawyer was given leave by the President to use the Polish language (former Rule 28 § 3).

3.  As President of the Chamber which had originally been constituted (former Article 43 of the Convention and former Rule 21) in order to deal, in particular, with procedural matters that might arise before the entry into force of Protocol No. 11, Mr Bernhardt, acting through the Registrar, consulted the Agent of the Government, the applicant’s lawyer and the Delegate of the Commission on the organisation of the written procedure. Pursuant to the order made in consequence, the Registrar received the Government’s and the applicant’s memorials on 30 November 1998. On 8 December 1998 the Secretary to the Commission sent the Delegate’s observations to the Registry.

4.  After the entry into force of Protocol No. 11 on 1 November 1998 and in accordance with the provisions of Article 5 § 5 thereof, the case was referred to the Grand Chamber of the Court. The Grand Chamber included ex officio Mr J. Makarczyk, the judge elected in respect of Poland (Article 27 § 2 of the Convention and Rule 24 § 4 of the Rules of the Court), Mr L. Wildhaber, the President of the Court, Mrs E. Palm and Mr C.L. Rozakis, the Vice-Presidents of the Court, and Sir Nicolas Bratza and Mr M. Pellonpää, Presidents of Sections (Article 27 § 3 of the Convention and Rule 24 § 3). The other members appointed to complete the Grand Chamber were Mr B. Conforti, Mr A. Pastor Ridruejo, Mr G. Bonello, Mr P. Kūris, Mrs F. Tulkens, Mrs V. Strážnická, Mr V. Butkevych, Mr J. Casadevall, Mrs H.S. Greve, Mr R. Maruste and Mrs S. Botoucharova (Rule 24 § 3 and Rule 100 § 4).

Subsequently Mr M. Fischbach replaced Mr Rozakis, who was unable to take part in the further consideration of the case (Rule 24 § 5 (a)).

5.  At the Court’s invitation (Rule 99), the Commission delegated one of its members, Mr M.A. Nowicki, to take part in the proceedings before the Grand Chamber.

6.  In accordance with the President’s decision, a hearing took place in public in the Human Rights Building, Strasbourg, on 16 December 1998.

There appeared before the Court:

(a) for the Government 
Mr
K. Drzewicki, Professor of Public International Law,
Agent, 
Mrs
M. Wąsek-Wiaderek, 
Mrs
E. Chałubińska, 
Mr
K. Karpiński,
Advisers;
(b) for the applicant 
Mr
H. Stabla, of the Katowice Bar,
Counsel;

(c) for the Commission
Mr
M.A. Nowicki
Delegate.

The Court heard addresses by Mr Nowicki, Mr Stabla, Mr Drzewicki and Mrs Wąsek-Wiaderek, and also their replies to its questions.

THE FACTS

I.
the circumstances of the case

7.  The applicant was born in 1953. He lives in Stalowa Wola, Poland.

8.  seq level0 \h \r15 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 In 1986 the Katowice regional prosecutor instituted criminal proceedings against the applicant on suspicion of manslaughter of his wife. On 18 October 1987 the applicant was examined by a medical panel composed of two psychiatrists, who found that, on health grounds, he could not be held criminally responsible. The panel further concluded that the applicant posed a threat to public order. On 31 October 1987 the Jastrzębie-Zdrój district prosecutor, having regard to the medical opinion, decided to discontinue the criminal proceedings against the applicant. On 30 November 1987 the Jastrzębie-Zdrój district prosecutor requested the Katowice Regional Court to order the applicant’s committal to a psychiatric institution.

9.  On 8 February 1988 the Katowice Regional Court committed the applicant to a mental hospital. The court, taking into consideration the submission of the prosecutor that the applicant had killed his wife and the expert medical opinion of 18 October 1987, concluded that the applicant posed a threat to public order. On 18 March 1988 the Supreme Court upheld this decision. On 13 April 1988 the applicant was placed in Rybnik Psychiatric Hospital.

10.  On 4 November 1988, 15 September 1989, 13 November 1989, 12 March 1990, 9 July 1990 and 17 December 1990 the Katowice Regional Court gave decisions concerning the applicant’s continued detention. The court had regard to the applicant’s medical file, including opinions of psychiatrists from Rybnik Psychiatric Hospital, which indicated that in view of the applicant’s condition, which remained unchanged, his continued detention was necessary as he still presented a threat to public order.

11.  On 4 April 1991 the applicant’s officially appointed lawyer requested the latter’s release from the psychiatric hospital. On 27 May 1991 the Katowice Regional Court again refused to order the applicant’s release, finding that it would entail a threat to public order.

12.  In a further medical opinion of 27 December 1991 the Rybnik Hospital psychiatrists stated that the applicant’s condition required his continued detention and in its subsequent decision the Katowice Regional Court again refused to order his release.

13.  On 10 January 1992 the Minister of Justice refused leave for an extraordinary appeal against the decision of 8 February 1988 concerning the applicant’s committal to a psychiatric institution.

14.  On 22 June 1992 the court, having considered the opinion of psychiatrists, again refused to order the applicant’s release.

15.  On 16 March 1993 the applicant’s lawyer lodged a further request for the applicant’s release with the Katowice Regional Court. He also insisted that psychiatrists from Cracow University examine the applicant as he was convinced that it was only from this institution that an unbiased opinion could be obtained. By letters of 25 March 1993 and 13 April 1993, the court ordered Rybnik Psychiatric Hospital to submit an up-to-date medical opinion on the applicant’s condition.

16.  In their opinion of 19 April 1993, the Rybnik Hospital psychiatrists stated that the applicant’s condition required his continued detention and suggested that in view of his repeated requests for a medical examination by psychiatrists from another institution it would be advisable to order such an examination. By a decision of 26 April 1993, the court ordered that the applicant’s condition should be assessed by psychiatrists from Cracow University.

17.  On 5 May 1993 the court found that the applicant could undergo the necessary medical examination in the Psychiatric Department of Cracow Detention Centre. On 17 May 1993 it fixed the date of the applicant’s admission to the Centre at 31 May 1993. The applicant was brought to the Centre on that date, but was not admitted since certain necessary documents had not been submitted to the Centre. The Centre informed the court that the applicant could only be admitted on the strength of an order for his detention on remand and that persons detained at the Centre were subject to the legal provisions governing detention on remand.

18.  In a letter of 31 May 1993, the applicant complained to the court that he had not been examined by the Psychiatric Department of Cracow University. He contended that any opinion prepared by psychiatrists of the Cracow Detention Centre would be biased and threatened to go on hunger strike if he was brought to the Centre for a medical examination.

19.  On 25 June 1993 the applicant requested the reopening of the criminal proceedings.

20.  On 4 August 1993 the Psychiatric Department of Cracow University informed the Katowice Regional Court that the exact date of the applicant’s out-patient examination could be fixed only after 23 August 1993. By a letter of 18 August 1993, the Katowice Regional Court forwarded that information to the applicant.

21.  On 1 and 2 September 1993 Cracow University informed the court that the applicant could be admitted to the University hospital in late October or early November 1993, after an analysis of his medical file had been completed.

22.  By a letter of 15 September 1993, the Katowice regional prosecutor informed the applicant that his request of 23 June 1993 to have the criminal proceedings reopened would not be considered.

23.  On 22 September 1993 the applicant’s medical file was sent to Cracow University. On 18 November 1993 the applicant requested the court to order his examination without further delay. On 17 December 1993, the University, in reply to the court’s enquiry, informed it that the applicant would be admitted for an out-patient examination from 31 January to 3 February 1994. On 24 January 1994 the court informed the applicant that his file had been transmitted to the Psychiatric Department of Cracow University.

24.  From 31 January to 4 February 1994 the applicant underwent an examination at the Psychiatric Department of Cracow University.

25.  On 18 May 1994 the Katowice Regional Court informed the applicant that his file was still with the Psychiatric Department of the University and that the expert medical report was not yet ready. On 30 May 1994, the University informed the court that the opinion would be ready by the end of June 1994.

26.  On 16 June 1994 the applicant requested access to his medical file. On 21 June 1994 the court informed him that it was still at Cracow University.

27.  On 21 June 1994, in reply to the court’s enquiry, the University informed the Katowice Regional Court that it could not return the applicant’s medical file to the court, as the medical opinion had not been prepared. On 5 July 1994, the applicant again requested to be granted access to his medical file. On 21 July 1994 the Katowice Regional Court informed him that his file was still being examined by the specialists of the Cracow University Psychiatric Department, who were preparing an opinion.

28.  In their opinion of 30 November 1994, the psychiatrists from Cracow University stated that the applicant’s condition required continued detention and that the grounds on which his committal to a psychiatric institution had been ordered had not ceased to exist. This opinion was submitted to the Katowice Regional Court on 15 December 1994.

29.  On 9 January 1995 the court, having considered the medical opinion of 30 November 1994, decided that the applicant’s detention should be maintained.

30.  Subsequently, by decisions of 4 March 1996 and 30 December 1996, the Katowice Regional Court ordered that, in the light of medical opinions of 18 January 1996 and 24 September 1996 respectively, the applicant should remain in detention. On 28 September 1996, the applicant attempted to commit suicide at Rybnik Psychiatric Hospital. On 23 June 1997, the Katowice Regional Court ordered the applicant’s release.

II.
relevant domestic law and practice

31.  Conditions for the detention of persons of unsound mind who are not criminally responsible were laid down in the Polish Criminal Code, as it stood at the material time:

Article 99

“If it has been established that a person has committed an offence in a state of mental disorder [excluding his criminal responsibility], and his remaining at liberty entails a serious danger to public order, the court shall commit him to a mental hospital or another appropriate institution.”

Article 101

“In cases provided for in Article 99 ... the period of detention is not determined in the decision of committal to the psychiatric institution; the court shall order release if the detention ceases to be necessary.”

32.  According to the case-law of the Polish Supreme Court, a threat to public order is to be determined on the basis of the situation obtaining at the time when the offender’s detention in the psychiatric institution is imposed. The assessment of the existence and the degree of such threat should be made in the light of an expert medical opinion. For a decision ordering detention in a psychiatric hospital to be given, it is not necessary that the expert medical opinion should state expressly that public order would be threatened if the offender were to remain at liberty. It suffices that such a conclusion may be drawn from the expert medical opinion taken as a whole (Orzecznictwo Sądu Najwyższego, Izba Karna i Wojskowa 1974, item 47).

A threat to public order is considered serious if an offender’s remaining at liberty gives rise to a risk that he might commit an unlawful act (Orzecznictwo Sądu Najwyższego, Izba Karna i Wojskowa 1972, item 183).

33.  Article 242 § 1 read together with Article 244 § 1 of the Code of Criminal Procedure, as applicable at the relevant time, provided that a court could impose a fine on an expert who, without reasonable cause, consistently failed to comply with his or her obligation to submit a report to the court.

34.  Article 197 of the Enforcement of Sentences Code, as applicable at the relevant time, read:

“1.  The director of a medical institution is obliged to keep the court informed of the detainee’s health and of the progress of the treatment.

...

3.  The court, at intervals of not longer than six months, shall decide, on the basis of a medical opinion, on the necessity to maintain further security measures.”

According to Article 8 of the Enforcement of Sentences Code an offender, in the proceedings before a court supervising execution of criminal judgments, was entitled to submit requests and to lodge appeals against the court’s decisions if the law expressly provided for such appeals.

PROCEEDINGS BEFORE THE COMMISSION
35.  Mr Musiał applied to the Commission on 10 January 1994. He alleged that there had been violations of Article 6 §§ 2 and 3 (d) of the Convention in respect of the criminal investigations against him. He complained about the refusals to reopen those proceedings and to grant leave for an extraordinary appeal. Finally, he alleged a violation of Article 5 § 4 of the Convention in that the proceedings concerning a judicial review of his psychiatric detention were unreasonably long.

36.  On 6 September 1995 the Commission (Second Chamber) declared the application (no. 24557/94) admissible as regards the complaint under Article 5 § 4 and inadmissible for the rest. In its report of 4 March 1998 (former Article 31 of the Convention), it expressed the opinion, by thirteen votes to two, that there had been a violation of Article 5 § 4. The full text of the Commission’s opinion and of the dissenting opinion contained in the report is reproduced as an annex to this judgment
.

FINAL SUBMISSIONS TO THE COURT

37.  In their memorial the Government asked the Court to hold that in the present case “the proceedings by which the lawfulness of the applicant’s detention was examined were conducted speedily within the meaning of Article 5 § 4 of the Convention” and to conclude, on the basis of the facts, that there had been no violation of Article 5 § 4 of the Convention.

38.  In his memorial the applicant asked the Court to “recognise that in the case involving [the applicant] heard by the Regional Court of Katowice Article 5 § 4 of the European Convention for the Protection of Human Rights and Fundamental Freedoms was violated” and to award him just satisfaction.

THE LAW

I.
ALLEGED VIOLATION OF ARTICLE 5 § 4 OF THE
CONVENTION

39.  The applicant submitted under Article 5 § 4 of the Convention that the proceedings seeking a judicial review of his psychiatric detention, instituted by his request for release of 16 March 1993 (see paragraph 15 above), were unreasonably long.

Article 5 § 4 of the Convention provides:

“Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by which the lawfulness of his detention shall be decided speedily by a court and his release ordered if the detention is not lawful.”

40.  The Government contested this submission; the Commission accepted it.

A.
Period to be taken into consideration

41.  The Government pointed out that Poland recognised the competence of the Convention organs to receive individual petitions under former Article 25 of the Convention in respect of alleged violations of the rights protected by the Convention “through any act, decision or event occurring after 30 April 1993”. The Government argued that the period to be examined in the present case did not begin to run on 16 March 1993, the date on which the applicant lodged his request for release with the Katowice Regional Court (see paragraph 15 above), but only on 1 May 1993, the date on which the Convention organs’ competence as regards individual applications against Poland took effect.

42.  The Court accepts that the period to be taken into consideration began not on 16 March 1993 but on 1 May 1993, when the declaration whereby Poland recognised the right of individual petition for the purposes of former Article 25 of the Convention became effective. It ended on 9 January 1995, the date on which the Katowice Regional Court, having considered the medical opinion submitted by Cracow University, dismissed the applicant’s request for release (see paragraph 29 above). Accordingly, the period under examination in the present case is one year, eight months and nine days (see, among other authorities, mutatis mutandis, the Proszak v. Poland judgment of 16 December 1997, Reports of Judgments and Decisions 1997-VIII, p. 2772, § 31; the Styranowski v. Poland judgment of 30 October 1998, Reports 1998-VIII, pp. 3375-76, §§ 45-46; and the Podbielski v. Poland judgment of 30 October 1998, ibid., pp. 3394-95, §§ 30-31). However, in order to assess the length of the proceedings in question, the Court will take into account the stage reached at the beginning of the period under examination.

B.
Compliance with the requirements of Article 5 § 4 of the Convention

43.  According to the principles which emerge from the Court’s case-law, a person of unsound mind who is compulsorily confined in a psychiatric institution for an indefinite or lengthy period is entitled under Article 5 § 4 of the Convention to take proceedings at reasonable intervals before a court to put in issue the “lawfulness” – within the meaning of the Convention – of his or her detention, inasmuch as the reasons initially warranting confinement may cease to exist (see the Luberti v. Italy judgment of 23 February 1984, Series A no. 75, p. 15, § 31; and the Megyeri v. Germany judgment of 12 May 1992, Series A no. 237-A, pp. 11-12, § 22). Article 5 § 4, in guaranteeing to persons arrested or detained a right to institute proceedings to challenge the lawfulness of their detention, also proclaims their right, following the institution of such proceedings, to a speedy judicial decision concerning the lawfulness of detention and ordering its termination if it proves unlawful (see the Van der Leer v. the Netherlands judgment of 21 February 1990, Series A no. 170-A, p. 14, § 35).

44.  The Court observes that the contested proceedings were instituted by the applicant’s request for release of 16 March 1993 (see paragraph 15 above). In a decision of 26 April 1993 the Katowice Regional Court acceded to the applicant’s request that his condition be examined by psychiatrists from Cracow University, but the applicant’s medical file was sent to the University almost five months later, on 22 September 1993 (see paragraphs 16 and 23 above). The applicant was admitted to the University hospital on 31 January 1994, that is after a further delay of four months and nine days. His clinical examination was completed after only five days, and he was discharged from the hospital on 4 February 1994 (see paragraph 24 above). However, it took the experts a further ten months to prepare their report, which was eventually submitted to the Regional Court on 15 December 1994. The court decided to continue the applicant’s detention on 9 January 1995 (see paragraph 29 above). Such a lapse of time, namely one year, eight months and eight days, will be incompatible with the notion of speediness within the meaning of Article 5 § 4 of the Convention unless there are exceptional grounds to justify it. The Court will accordingly consider whether any such grounds existed in the present case in the light of the arguments adduced by the Government.

45.  The Government firstly emphasised that the applicant, in his request for release of 16 March 1993, insisted on being examined by psychiatrists from Cracow University. The Government recalled that, in proceedings concerning a review of psychiatric detention, prime importance should be attached to the possibility of challenging medical evidence adduced in support of continued detention. They relied in this respect on the Winterwerp judgment (Winterwerp v. the Netherlands judgment of 24 October 1979, Series A no. 33, p. 23, § 58). The Regional Court agreed to appoint experts in accordance with the applicant’s wishes, but, as the ensuing delay in the preparation of their report resulted exclusively from his insistence on obtaining it from a specific institution, he should be estopped from complaining about this delay.

The Government further maintained that the delay in the preparation of the medical report should also be attributed to the fact that the applicant’s case was complex. They stressed that the preparation of the report necessitated a thorough analysis of the applicant’s voluminous medical file.

46.  On the first point, the Court notes that the applicant did indeed express an explicit wish to be examined, for the purposes of the judicial review of his detention, by doctors from an institution other than Rybnik Hospital (see paragraph 15 above). In the Court’s view, however, in so doing the applicant cannot be understood as having waived his procedural rights under Article 5 § 4 of the Convention, the less so as neither his request of 16 March 1993 nor his subsequent correspondence with the Regional Court contain any statements which could be so interpreted. Similarly, the fact that the Katowice Regional Court appointed experts at the applicant’s specific request did not in itself discharge that court from its obligation to rule speedily on his request for release. The Court sees no cause in the circumstances of the present case for departing from the usual principle that the primary responsibility for delays resulting from the provision of expert opinions rests ultimately with the State (see, mutatis mutandis, the Capuano v. Italy judgment of 25 June 1987, Series A no. 119, p. 14, § 32).
47.  As to the Government’s second argument, the Court acknowledges that, in proceedings concerning a review of a psychiatric detention, the complexity of the medical issues involved in a case is a factor which may be taken into account when assessing compliance with the requirements of Article 5 § 4 of the Convention. Nevertheless, the complexity of a medical dossier, however exceptional, cannot absolve national authorities from their essential obligations under this provision. Moreover, it has not in any event been shown that in the present case there was a causal link between the complexity of the medical issues which might arguably have been involved in the assessment of the applicant’s condition and the delay in the preparation of the expert opinion.

48.  The Government have therefore failed to show that there were in this case such exceptional grounds as could justify the period in question.

49.  Moreover, the Court observes that under the applicable provisions of Polish law as it stood at the material time, the Regional Court was empowered to impose fines on experts failing in their obligation to submit a report, yet chose not to do so in the present case (see paragraph 33 above). The Regional Court twice enquired as to the progress of the work of the experts but failed to expedite the production of the report (see paragraphs 23 and 27 above). Thus, although there was an exchange of correspondence between the court and the experts, this did not bring about an acceleration of the proceedings. It is also to be noted that on two occasions the applicant drew the attention of the court to the delays in the carrying out of the clinical examination and the preparation of the report (see paragraphs 18 and 23 above).

50.  The Court further notes that the Katowice Regional Court, when giving its decision of 9 January 1995 ordering the applicant’s continued detention, had regard to the medical opinion prepared on the basis of the applicant’s clinical examination which had taken place from 31 January to 4 February 1994 (see paragraphs 24, 28 and 29 above). The Regional Court thus decided on the basis of information about his health which had been obtained eleven months earlier. As a result, the decision was based on medical information which did not necessarily reflect the applicant’s condition at the time of the decision. Such a delay between clinical examination and preparation of a medical report is in itself capable of running counter to the principle underlying Article 5 of the Convention, namely the protection of individuals against arbitrariness as regards any measure depriving them of their liberty (see the above-mentioned Winterwerp judgment, p. 17, § 39).

51.  In its report the Commission found that the proceedings not only exceeded a reasonable time but were not conducted in accordance with the procedural provisions of Article 197 § 3 of the Enforcement of Sentences Code, which required the carrying out of reviews of detention at intervals of not more than six months. The Government argued that, under the applicable provisions of the Enforcement of Sentences Code, the requirement to carry out a judicial review of the applicant’s confinement at intervals of not longer than six months had to be complied with only in respect of proceedings instituted ex officio. They contended that this requirement did not apply to proceedings instituted at the request of a detainee. The applicant contested this, submitting that the fact that it was his lawyer who had instituted the proceedings (see paragraph 15 above) did not affect the obligation of the authorities to carry out the review at the intervals provided for in Article 197 § 3 of the Enforcement of Sentences Code.

52.  The Court does not find it necessary to determine whether in the present case there was compliance with the procedural requirements of domestic law. It is sufficient to observe that no ex officio review was in fact carried out during the period in question with the consequence that the delay in the review of the lawfulness of the applicant’s detention was not remedied.

53.  Having regard to all the foregoing considerations, the Court concludes that the lawfulness of the applicant’s detention was not decided speedily in the contested proceedings, as required by Article 5 § 4 of the Convention. Accordingly, there has been a violation of this provision.

II.
application of article 41 of the Convention

54.  Under Article 41 of the Convention,

“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the internal law of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary, allow just satisfaction to the injured party.”

A.
Damage

55.  Mr Musiał sought the sum of 1,500,000 US dollars in respect of pecuniary and non-pecuniary damage corresponding to the loss of income sustained as a result of the closing down of his business and the loss of opportunities following his arrest in 1986 and his subsequent committal to a psychiatric hospital.

56.  The Government considered that the award sought by the applicant was grossly excessive. They also submitted that there was no causal link between the alleged violation of the Convention and the alleged damage. They asked the Court to rule that a finding of a violation constituted sufficient just satisfaction. In the alternative, they requested the Court to assess the amount of compensation on the basis of the Court’s case-law in similar cases.

57.  The Delegate of the Commission considered that the amount claimed by the applicant was excessive and requested the Court to award him just satisfaction for non-pecuniary damage on the basis of the Court’s case-law in similar cases.

58.  The Court observes that there is no causal link between the facts in respect of which it has found a breach of the Convention and the pecuniary damage for which the applicant seeks compensation. However, the Court acknowledges that the applicant suffered damage of a non-pecuniary nature as a result of the length of the proceedings by which he sought termination of his confinement. Having regard to the circumstances of the case and making its assessment on an equitable basis, the Court awards the applicant 15 000 zlotys as compensation for non-pecuniary damage.

B.
Costs and expenses

59.  The applicant, who received legal aid from the Council of Europe in connection with his legal representation in the proceedings before the Commission and the Court, claimed reimbursement of legal costs and expenses incurred in the preparation of his case.

60.  The Government asked the Court to award legal costs and expenses only in so far as those costs and expenses were actually and necessarily incurred by the applicant.

61.  According to the Court’s established case-law, an award can be made in respect of costs and expenses only in so far as they have been actually and necessarily incurred by the applicant and are reasonable as to quantum. However, the Court notes in this respect that the applicant did not submit details of any costs incurred over and above the amounts received in legal aid. His claims must therefore be rejected (see, mutatis mutandis, the Belziuk v. Poland judgment of 25 March 1998, Reports 1998-II, p. 573, § 49 ; and the Podbielski judgment cited above, p. 3399, § 52).

C.
Default interest

62.  According to the information available to the Court, the statutory rate of interest applicable in Poland at the date of adoption of the present judgment is 24% per annum.

FOR THESE REASONS, THE COURT

1.
Holds by sixteen votes to one that there has been a violation of Article 5 § 4 of the Convention;

2.
Holds by sixteen votes to one


(a) that the respondent State is to pay the applicant, within three months,


15 000 (fifteen thousand) zlotys in respect of non-pecuniary damage;


(b) that simple interest at an annual rate of 24% shall be payable from the expiry of the above-mentioned three months until settlement;

3.
Dismisses unanimously the remainder of the claim for just satisfaction.

Done in English and in French, and delivered at a public hearing in the Human Rights Building, Strasbourg, on 25 March 1999.




Luzius Wildhaber



President

Michele de Salvia
        Registrar

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of the Rules of Court, the dissenting opinion of Mr Pastor Ridruejo is annexed to this judgment.

L.W.
M. de S.

DISSENTING OPINION OF JUDGE PASTOR RIDRUEJO

(Translation)

To my great regret, I cannot share the opinion of the majority of the Court. Admittedly, the length of the proceedings brought by the applicant to secure his release was excessive. In the opinion of the majority of the Court, the Katowice Regional Court was responsible for that excessive length since it was under a duty to ensure that expert medical reports were submitted within a reasonable time.

In the instant case, however, I consider that the court’s control over the progress of the case was only limited and indirect. Regard must also be had to the fact that it was the applicant himself who requested an expert opinion from Cracow University. It is accordingly understandable that the Regional Court should have waited for that opinion to be filed. In my view, it was primarily the University which did not see to it that the opinion was submitted within a reasonable time.

For these reasons, I think that there has not been a violation of Article 5 § 4 of the Convention by Poland.

Notes by the Registry


1-2.  Protocol No. 11 and the Rules of Court came into force on 1 November 1998.


3.  Since the entry into force of Protocol No. 11, which amended Article 19, the Court has functioned on a permanent basis.


Notes by the Registry


1.  Protocol No. 9 came into force on 1 October 1994 and was repealed by Protocol No. 11.


2.  Rules of Court B, which came into force on 2 October 1994, applied until 31 October 1998 to all cases concerning States bound by Protocol No. 9.


1.  Note by the Registry. For practical reasons this annex will appear only with the final printed version of the judgment (in the official reports of selected judgments and decisions of the Court), but a copy of the Commission’s report is obtainable from the Registry.
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