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In the case of Sudita Keita v. Hungary,
The European Court of Human Rights (Fourth Section), sitting as a Chamber composed of:
	Jon Fridrik Kjølbro, President,
	Faris Vehabović,
	Robert Spano, ad hoc judge,
	Iulia Antoanella Motoc,
	Carlo Ranzoni,
	Stéphanie Mourou-Vikström,
	Georges Ravarani, judges,
and Andrea Tamietti, Section Registrar,
[bookmark: ITMARKHavingStart]Having regard to:
the application against Hungary lodged with the Court under Article 34 of the Convention for the Protection of Human Rights and Fundamental Freedoms (“the Convention”) by a stateless person, Mr Michael Sudita Keita (“the applicant”), on 25 August 2015;
the decision to give notice to the Hungarian Government (“the Government”) of the application;
the parties’ observations;
Having deliberated in private on 21 April 2020,
Delivers the following judgment, which was adopted on that date:
INTRODUCTION
The application concerns the protracted difficulties the applicant, a stateless person, had in regularising his legal situation in Hungary, with allegedly adverse repercussions on his access to healthcare and employment and his right to getting married.
THE FACTS
1.  The applicant was born in 1985 and lives in Budapest. He was represented by Mr Zs. Dukkon, a lawyer practising in Budapest.
2.  The Government were represented by their Agent, Mr Z. Tallódi, Ministry of Justice.
3.  Péter Paczolay, the judge elected in respect of Hungary, withdrew from sitting in the Chamber (Rule 28 of the Rules of Court). Accordingly, the President of the Section selected Mr Robert Spano, the judge elected in respect of Iceland, as an ad hoc judge from the list of three persons designated by the Government of Hungary as eligible to serve as such a judge (Article 26 § 4 of the Convention and Rule 29 § 1 (a) of the Rules).
4.  The facts of the case, as submitted by the parties, may be summarised as follows.
The period from the applicant’s arrival in Hungary until 29 November 2002
5.  In 2002 the applicant, who is of Somali and Nigerian descent, arrived in Hungary, crossing the border illegally without valid travel documents. He submitted a request for recognition as a refugee.
6.  Under sections 16(1)(c) and (d) of Act no. CXXXIX of 1997 on asylum (“the Asylum Act”), during the ensuing proceedings the applicant was entitled to basic healthcare and employment; it does not appear that he was prevented from getting married either.
7.  The Immigration and Citizenship Office ultimately rejected the applicant’s request for refugee status. On 29 November 2002 his appeal was dismissed.
The period from 29 November 2002 to 19 July 2006
8.  On 16 April 2003 the applicant was issued with an expulsion order. The enforcement of the expulsion order was suspended on 7 September 2004 until the preconditions for the measure were fulfilled. In the same year, the applicant unsuccessfully requested a residence permit.
9.  During this period, the applicant, as a person subject to an expulsion order and having no regular legal status whatsoever in Hungary, had no entitlement to healthcare or employment. Nor could he exercise the right to marry, because he could not produce any of the documents required for marriage under the relevant provisions of Law-Decree no. 13 of 1979 on international private law and Act no. IV of 1952 on family law (which were in force at that time).
The period from 19 July 2006 to 19 July 2008
10.  Since the applicant could not be returned to Somalia while the civil war was ongoing, and, moreover, the Nigerian embassy in Budapest had refused in a note verbale to recognise him as a citizen sometime in 2006, he was admitted by the Hungarian authorities as an exile (befogadott) on an unspecified date in 2006.
11.  It does not appear that the applicant, following the issuance of the note verbale by the Nigerian embassy in Budapest, was informed by the domestic authorities about the possibility of applying for stateless status. The applicable provision of Government Decree no. 114/2007 (V.24.) on the implementation of Act no. II of 2007 (“the Government Decree”) nevertheless requires the immigration authority to inform the person in question about the procedures involved if there is any possibility that he or she should be declared stateless.
12.  As a result of this state of affairs, on 19 July 2006 a humanitarian residence permit was issued to the applicant, which was valid until 19 July 2008.
13.  During this two-year period, he was entitled to basic healthcare and employment, in accordance with section 21 of the Asylum Act; again, it does not appear that he was prevented from getting married during this period.
The period from 25 September 2008 to 11 October 2017
14.  Subsequently, the Immigration Authority reviewed the applicant’s exile status and, on 25 September 2008, it established that he could not be accepted either as a refugee or as a protected person, and that no prohibition on refoulement existed regarding Nigeria. The applicant challenged that ruling in court unsuccessfully, despite the fact that Nigeria had already refused to recognise him as a citizen. As a result, he again lost his entitlement to basic healthcare, employment and marriage since he had no recognised status or valid documents.
15.  On 2 November 2009 the deportation of the applicant to Nigeria was ordered. His subsequent appeal was to no avail. However, the deportation order was ultimately not enforced.
16.  On 16 September 2010 the applicant submitted a request for stateless status after being informed by a lawyer about that possibility. The request was refused on 18 November 2010. The applicant challenged this decision in court.
17.  On 2 February 2012 the Budapest High Court granted the applicant stateless status. On appeal, on 17 October 2012, the Budapest Court of Appeal reversed that decision and refused the request; its ruling was upheld by the Kúria on 11 December 2013. The principal reason given was that the relevant section 76(1) of Act no. II of 2007 on the admission and right of residence of third-country nationals (“the RRTN Act”) required “lawful stay in the country” as a precondition for granting stateless status.
18.  Subsequently, on 10 December 2012, the applicant relaunched the procedure for recognition as stateless. After an initial refusal on 5 June 2013, the first-instance court asked the Constitutional Court to declare unconstitutional the requirement of “lawful stay” in the territory of Hungary in connection with the establishment of stateless status.
19.  The Constitutional Court accommodated the court’s request and, by a decision of 23 February 2015, removed the “lawful stay” requirement from the RRTN Act with effect from 30 September 2015. It held in particular that the requirement in issue contravened public international law obligations ratified by Hungary, notably the 1954 United Nations Convention relating to the Status of Stateless Persons (see paragraph 23 below).
20.  On 5 October 2015 the Budapest Administrative and Labour Court recognised the applicant as a stateless person. On appeal, on 11 October 2017, that decision was upheld by the Budapest High Court.
21.  Once granted stateless status by virtue of the Budapest High Court’s decision of 11 October 2017, the applicant regained the entitlement to basic healthcare and employment (in line with the relevant provision of Act no. II of 2002 on the promulgation of the 1954 UN Convention relating to the Status of Stateless Persons) and there were no longer any obstacles for him to get married.
22.  The applicant submitted, uncontested by the Government, that he had been living together with his Hungarian girlfriend since 2009 and had successfully completed a heavy-machinery operator course in 2010 with a view to being issued with a work permit.
It is not known whether or not he eventually got married.
RELEVANT LEGAL FRAMEWORK
23.  The relevant provisions of the Convention relating to the Status of Stateless Persons (United Nations, Treaty Series, vol. 360, p. 117), of 26 April 1954, to which Hungary acceded on 21 November 2001, provide as follows (see also Hoti v. Croatia, no. 63311/14, § 65, 26 April 2018):
Article 1 – Definition of the term “stateless person”
“1. For the purpose of this Convention, the term “stateless person” means a person who is not considered as a national by any State under the operation of its law.”
Article 6 – The term “in the same circumstances”
“For the purpose of this Convention, the term “in the same circumstances” implies that any requirements (including requirements as to length and conditions of sojourn or residence) which the particular individual would have to fulfil for the enjoyment of the right in question, if he were not a stateless person, must be fulfilled by him, with the exception of requirements which by their nature a stateless person is incapable of fulfilling.”
Article 12 – Personal status
“1. The personal status of a stateless person shall be governed by the law of the country of his domicile or, if he has no domicile, by the law of the country of his residence.”
Article 25 – Administrative assistance
“1. When the exercise of a right by a stateless person would normally require the assistance of authorities of a foreign country to whom he cannot have recourse, the Contracting State in whose territory he is residing shall arrange that such assistance be afforded to him by their own authorities.”
Article 32 – Naturalization
“The Contracting States shall as far as possible facilitate the assimilation and naturalization of stateless persons. They shall in particular make every effort to expedite naturalization proceedings and to reduce as far as possible the charges and costs of such proceedings.”
THE LAW
ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION
24.  Relying on Articles 3, 5, 8, 13 and 14 of the Convention, the applicant alleged that from 2002 to 2017 the Hungarian authorities had refused to regularise his situation satisfactorily, which had gravely prejudiced his human dignity. The Court, being the master of the characterisation to be given in law to the facts of a case (see Radomilja and Others v. Croatia [GC], nos. 37685/10 and 22768/12, §§ 114 and 126, 20 March 2018), considers that this complaint falls to be examined under Article 8 of the Convention alone, which, in so far as relevant, reads as follows:
“1.  Everyone has the right to respect for his private and family life ...
2.  There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.”
Admissibility
25.  The Court notes that the application is neither manifestly ill-founded nor inadmissible on any other ground listed in Article 35 of the Convention. It must therefore be declared admissible.
Merits
The parties’ submissions
The applicant
26.  The applicant submitted that the authorities’ fifteen-year-long reluctance to recognise him as stateless or otherwise regularise his situation had been unacceptable, discriminatory and irreconcilable with human dignity.
27.  In particular, he argued that, during that period, he had not been able to access healthcare properly, he had been deprived of any means of providing for himself autonomously, and he had not been able to marry his girlfriend. He had been stateless from the outset, yet the Hungarian rules, which were not in compliance with the relevant provisions of international law, had prevented him from regularising his situation for a protracted period of time.
The Government
28.  The Government disagreed. They submitted in particular that the applicant’s situation had ultimately been resolved by virtue of the Constitutional Court’s ruling.
29.  In the Government’s view, even up until that moment in time, the difficulties the applicant might have encountered had not been of the kind or of a degree that would represent a disproportionate burden from the perspective of Article 8 of the Convention. That Article could not, at any rate, be interpreted as requiring a Contracting State to grant stateless status to a person.
30.  Furthermore, the Government submitted that the authorities had applied the relevant law correctly at all stages of the various procedures and that the applicant’s right to marry had not been hampered by the fact that he had had no legal entitlement to remain in the country.
The Court’s assessment
General principles
31.  The general principles relevant to the present application have recently been outlined in Hoti v. Croatia (no. 63311/14, §§ 119-123, 26 April 2018) as follows:
“119.  At the outset, the Court reiterates that Article 8 protects, inter alia, the right to establish and develop relationships with other human beings and the outside world and can sometimes embrace aspects of an individual’s social identity. Thus, the totality of social ties between a migrant and the community in which he or she lives constitutes part of the concept of private life under Article 8 (see, mutatis mutandis, Maslov v. Austria [GC], no. 1638/03, § 63, ECHR 2008, and Abuhmaid [v. Ukraine, no. 31183/13, § 102, 12 January 2017]).
120.  Nevertheless, according to the Court’s case-law, the Convention does not guarantee the right of an alien to enter or to reside in a particular country and Contracting States have the right, as a matter of well-established international law and subject to their treaty obligations, including the Convention, to control the entry, residence and expulsion of aliens (see, amongst many other authorities, Chahal v. the United Kingdom, 15 November 1996, § 73, Reports of Judgments and Decisons 1996‑V; Üner [v. the Netherlands [GC], no. 46410/99, § 54, ECHR 2006‑XII]; Slivenko [v. Latvia [GC], no. 48321/99, § 115, ECHR 2003‑X]; Kurić and Others [v. Slovenia [GC], no. 26828/06, § 355, ECHR 2012 (extracts)], and Abuhmaid, cited above, § 101).
121.  Moreover, neither Article 8 nor any other provision of the Convention can be construed as guaranteeing, as such, the right to the granting of a particular type of residence permit, provided that a solution offered by the authorities allows the individual concerned to exercise without obstacles his or her right to respect for private and/or family life (see Aristimuño Mendizabal v. France, no. 51431/99, § 66, 17 January 2006, and B.A.C. v. Greece [no. 11981/15, § 35, 13 October 2016]). In particular, if a residence permit allows the holder to reside within the territory of the host country and to exercise freely there the right to respect for his or her private and family life, the granting of such a permit represents in principle a sufficient measure to meet the requirements of Article 8. In such cases, the Court is not empowered to rule on whether the individual concerned should be granted one particular legal status rather than another, that choice being a matter for the domestic authorities alone (see Ramadan v. Malta, no. 76136/12, § 91, ECHR 2016 (extracts), and cases cited therein).
122.  Having said that, the Court reiterates that measures restricting the right to reside in a country may, in certain cases, entail a violation of Article 8 of the Convention if they create disproportionate repercussions on the private or family life, or both, of the individuals concerned (see Maslov, cited above, § 100, and Kurić and Others, cited above, § 355). Moreover, the Court has held that in some cases ... Article 8 may involve a positive obligation to ensure an effective enjoyment of the applicant’s private and/or family life (see paragraphs 119-120 above). In this connection, it is helpful to reiterate that the boundaries between the State’s positive and negative obligations under Article 8 do not lend themselves to precise definition. The applicable principles are nonetheless similar. In both instances regard must be had to the fair balance which has to be struck between the general interest and the interests of the individual; and in both contexts the State enjoys a certain margin of appreciation (see, amongst many other authorities, Fernández Martínez v. Spain [GC], no. 56030/07, § 114, ECHR 2014 (extracts), and B.A.C. v. Greece, cited above, § 36).
123.  The positive obligation under Article 8 may be read as imposing on States an obligation to provide an effective and accessible means of protecting the right to respect for private and/or family life (see Roche v. the United Kingdom [GC], no. 32555/96, § 162, ECHR 2005‑X, and Abuhmaid, cited above, § 118, with further references; see also Kurić and Others, cited above, § 358). Article 8 requires, amongst other things, a domestic remedy allowing the competent national authority to deal with the substance of the relevant Convention complaint and to grant appropriate relief, although Contracting States are afforded some discretion as to the manner in which they conform to such an obligation (see Abuhmaid, cited above, § 118)”.
Application of these principles to the present case
32.  In view of the nature of the applicant’s complaint and the fact that it is primarily for the domestic authorities to ensure compliance with the relevant Convention obligation, the Court considers that the principal question to be examined in the present case is whether, having regard to the circumstances as a whole, the Hungarian authorities, pursuant to Article 8, provided an effective and accessible procedure or a combination of procedures enabling the applicant to have the issues of his further stay and status in Hungary determined with due regard to his private-life interests (see, mutatis mutandis, Hoti, cited above, § 124, with further references).
33.  In this respect, the Court notes that the applicant has been living in Hungary since 2002 with no recognised status in any other country (see paragraphs 5-22 above). He has been living together with his Hungarian girlfriend since 2009 and has also completed a vocational training course (see paragraph 22 above); therefore, there can be no doubt that he has enjoyed private life in Hungary (see, mutatis mutandis, Hoti, cited above, § 125).
34.  The Court observes that the applicant’s legal status in Hungary was uncertain between 2002 and 11 October 2017, that is to say, for about fifteen years. Indeed, the only period when he had a valid, albeit temporary, humanitarian residence permit was between 19 July 2006 and 19 July 2008 (see paragraph 12 above). This state of affairs resulted in long periods when he had no entitlement to healthcare or employment in Hungary (see paragraphs 9 and 14-20 above). It was only on 11 October 2017 that, by virtue of the Budapest High Court’s decision, the applicant regained the said entitlement (see paragraph 20 above). In these circumstances, the Court accepts that the uncertainty of the applicant’s legal status had adverse repercussions on his private life (see, mutatis mutandis, Hoti, cited above, § 126).
35.  A further important element in the present case is the fact that the applicant is currently stateless (see paragraph 21 above, and Hoti, cited above, § 128).
36.  The Court considers it important to note several aspects of the proceedings related to the applicant’s status in Hungary. It cannot subscribe to the Government’s arguments revolving around the consideration that Article 8 of the Convention cannot be interpreted as requiring the State to grant stateless status to a person (see paragraph 29 above). The applicant’s complaint does not concern the impossibility for him to obtain stateless status as such, but the general impossibility of regularising his status in Hungary for a fifteen-year-long period. The Court is therefore not called upon to examine whether the applicant should have been granted stateless status (which was ultimately granted on 11 October 2017 – see paragraph 20 above), but rather to examine whether he had an effective possibility of regularising his status, allowing him to lead a normal private life in Hungary (see, mutatis mutandis, Hoti, cited above, § 131).
37.  At this juncture, the Court notes that the applicant – following the decision on 29 November 2002 on the refusal of recognition of refugee status (see paragraph 7 above) – effectively lived in Hungary without any legal status while being deprived of basic entitlements to healthcare and employment. As mentioned above, this situation was interrupted only by the two-year period after 19 July 2006, when the applicant was granted a humanitarian residence permit as an exile (see paragraphs 12 and 34 above).
38.  It was uncontested by the Government that the Nigerian embassy in Budapest had refused to recognise the applicant’s Nigerian citizenship at some time in 2006 (see paragraph 10 above), rendering the applicant de facto stateless from that point in time. The Court observes that the domestic authorities, in disregard of the Government Decree, did not consider taking any relevant measures to inform the applicant about the possibility of applying for stateless status at that time (see paragraph 11 above).
39.  It is also to be emphasised that, up until the decision of the Constitutional Court removing the “lawful stay” requirement from section 76(1) of the RRTN Act (see paragraph 19 above), it was practically impossible for the applicant to be recognised as stateless as he did not meet that requirement. Thus, in reality, contrary to the principles flowing from the 1954 UN Convention relating to the Status of Stateless Persons (see paragraph 23 above), the applicant, a stateless individual, was required to fulfil requirements which, by virtue of his status, he was unable to fulfil (see Hoti, cited above, § 137).
40.  The Court also observes that, following the decision of the Constitutional Court of 23 February 2015 (see paragraph 19 above), it took the domestic courts until 11 October 2017 (see paragraph 20 above) to reach a final decision in the applicant’s case, ultimately granting him stateless status.
41.  Having regard to the combined effect of the above elements, the Court is not persuaded that, in the particular circumstances of the applicant’s case, the respondent State complied with its positive obligation to provide an effective and accessible procedure or a combination of procedures enabling the applicant to have the issue of his status in Hungary determined with due regard to his private-life interests under Article 8 of the Convention (see, mutatis mutandis, Hoti, cited above, § 141; compare and contrast Abuhmaid v. Ukraine, no. 31183/13 § 126, 12 January 2017).
42.  There has accordingly been a violation of Article 8 of the Convention.
APPLICATION OF ARTICLE 41 OF THE CONVENTION
43.  Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the internal law of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured party.”
Damage
44.  The applicant claimed 28,000 euros (EUR) in respect of pecuniary damage, corresponding to lost employment opportunities, and EUR 360,000 in respect of non-pecuniary damage.
45.  The Government contested these claims.
46.  On the one hand, the Court considers that the applicant has not demonstrated the existence of a causal link between the violation found and the pecuniary damage alleged and therefore rejects this claim. On the other hand, it awards the applicant EUR 8,000 in respect of non-pecuniary damage, plus any tax that may be chargeable.
Costs and expenses
47.  The applicant also claimed EUR 30,000 plus VAT for the costs and expenses incurred before the Court, without further itemisation. He submitted an agreement concluded with his lawyer, according to which this amount would be billable in case of successfully concluding the case.
48.  The Government contested this claim.
49.  According to the Court’s case-law, an applicant is entitled to the reimbursement of costs and expenses only in so far as it has been shown that these were actually and necessarily incurred and are reasonable as to quantum. In the present case, regard being had to the documents in its possession and the above criteria, the Court considers it reasonable to award the sum of EUR 4,000 covering costs under all heads.
Default interest
50.  The Court considers it appropriate that the default interest rate should be based on the marginal lending rate of the European Central Bank, to which should be added three percentage points.
FOR THESE REASONS, THE COURT, UNANIMOUSLY,
Declares the application admissible;
Holds that there has been a violation of Article 8 of the Convention;
Holds
(a) that the respondent State is to pay the applicant, within three months from the date on which the judgment becomes final in accordance with Article 44 § 2 of the Convention, the following amounts, to be converted into the currency of the respondent State at the rate applicable at the date of settlement:
EUR 8,000 (eight thousand euros), plus any tax that may be chargeable, in respect of non-pecuniary damage;
EUR 4,000 (four thousand euros), plus any tax that may be chargeable to the applicant, in respect of costs and expenses;
(b) that from the expiry of the above-mentioned three months until settlement simple interest shall be payable on the above amounts at a rate equal to the marginal lending rate of the European Central Bank during the default period plus three percentage points;
Dismisses the remainder of the applicant’s claim for just satisfaction.
Done in English, and notified in writing on 12 May 2020, pursuant to Rule 77 §§ 2 and 3 of the Rules of Court.
Andrea Tamietti 	Jon Fridrik Kjølbro
	Registrar	President
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